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MR JUSTICE GREEN :

A. Introduction: The Issue — “FOAN”

1.

This case concerns a dispute over the calculation of “Full Objectively Assessed Need”
for housing or “FOAN”. This is a measure of the theoretical need that a local
authority has for housing. It is required to be set by local authorities in accordance
with paragraph [47] of the National Planning Policy Framework (“NPPF”). It is an
important figure because it is used as a benchmark against which the “need” for a
particular proposed development is measured, subject to the processes described
below. | have described FOAN as a theoretical figure because once the FOAN is
calculated in practice it is then modified to take account of relevant policy
considerations. In practice the FOAN will almost always exceed the housing
requirement figure that is set once policy is applied. For this reason FOAN has been
termed a “policy-off” figure and the housing requirement ultimately fixed has been
termed a “policy-on” figure. The policy on housing requirement will (or should) be
worked out in the context of the preparation of a Local Plan. Problems however arise
when there is no up-to-date Local Plan.

On the 12" May 2014 Jelson Limited (“the Claimant”) applied to Hinckley and
Bosworth Borough Council (“HBBC”) for planning permission for residential
development and associated infrastructure in relation to land off Sherborne Road,
Burbage, Leicestershire. On the 12" November 2014 HBBC rejected the application
and the Claimant appealed, by way of public inquiry, to the Inspector. By a decision
made on the 4™ May 2016 (“the Decision”) the appeal was refused. A central issue at
the inquiry was whether HBBC could establish that it had a five year supply of
housing for the purposes of paragraph [47] NPPF. The Council argued that it could
demonstrate a supply sufficient to meet demand for a period in excess of five years.
The Claimant, however, argued that there was a supply of significantly less than five
years. The nub of the dispute between the parties centred upon identification of a
figure, or range of figures, as to the relevant numerical requirement. The Claimant
argued that if HBBC was unable to demonstrate a supply of five years or more that
this would have been a significant material consideration in favour of allowing the
appeal (taking into account the presumption in favour of grant in paragraph [14]
NPPF). In her Decision the Inspector held that there was, in fact, sufficient housing
land in Hinckely and Bosworth to meet the housing needs for the following five years.

It is common ground that at the time of the inquiry HBBC had not adopted a new
Local Plan since the coming into effect of the NPPF in March 2012. The Core
Strategy (“CS”) had been adopted in 2009 and this set out a housing requirement of
450 dwellings per annum (“dpa”). HBBC did not contend that the CS contained an
assessment of or figure for FOAN in line with the requirement in paragraph [47]
NPPF. Nonetheless HBBC argued that the evidence before the inquiry supported a
conclusion that there was a housing requirement of 450 dpa.

In Ground | the Claimant contends: (a) that the Inspector failed to have due regard
and/or to understand the requirements of paragraph [47] NPPF; and/or (b) that she
failed to understand and follow the principles of the Court of Appeal in City and
District of St Albans v Hunston Properties and SSCLG [2013] EWCA Civ 1610
(“Hunston”) and that of the High Court in Gallagher Homes Limited v Solihull
Metropolitan Borough Council [2014] EWHC 1238, affirmed on appeal [2014]
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EWCA Civ 1610 (“Gallagher”); and/or (c) that the Inspector failed to give proper
reasons for concluding that there was a five year supply; and/or (d) that in any event
the Inspector’s approach to the identification of the FOAN was irrational and
confused.

5. In Ground Il the Claimant contends that the Inspector erred in not addressing and/or
giving reasons for her conclusion that the Claimant make a contribution to the costs to
be incurred by the police in providing additional police services to meet incremental
demand for policing arising from the new development.

B. Legal and Policy Framework

(i) The test on appeal

6. The case comes before the Court by way of statutory application pursuant to section
288 Town and Country Planning Act 1990 (“TCPA 1990”). The legal principles
which fall to be applied on such an application are well established. They are
summarised in the judgment of Lindblom J, as he then was, in Bloor Homes East
Midlands Limited v SSCLG [2014] EWHC 754 (Admin) at paragraph [19]. Because,
one way or another, most are raised in this case, | set out the summary in full below:

“19. The relevant law is not controversial. It comprises seven
familiar principles:

(1) Decisions of the Secretary of State and his inspectors in
appeals against the refusal of planning permission are to be
construed in a reasonably flexible way. Decision letters are
written principally for parties who know what the issues
between them are and what evidence and argument has been
deployed on those issues. An inspector does not need to
"rehearse every argument relating to each matter in every
paragraph™ (see the judgment of Forbes J. in Seddon Properties
v Secretary of State for the Environment (1981) 42 P. & C.R.
26, at p.28).

(2) The reasons for an appeal decision must be intelligible and
adequate, enabling one to understand why the appeal was
decided as it was and what conclusions were reached on the
"principal important controversial issues”. An inspector's
reasoning must not give rise to a substantial doubt as to
whether he went wrong in law, for example by
misunderstanding a relevant policy or by failing to reach a
rational decision on relevant grounds. But the reasons need
refer only to the main issues in the dispute, not to every
material consideration (see the speech of Lord Brown of Eaton-
under-Heywood in South Bucks District Council and another v
Porter (No. 2) [2004] 1 WLR 1953, at p.1964B-G).

(3) The weight to be attached to any material consideration and
all matters of planning judgment are within the exclusive
jurisdiction of the decision-maker. They are not for the court. A
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local planning authority determining an application for
planning permission is free, "provided that it does not lapse into
Wednesbury irrationality” to give material considerations
"whatever weight [it] thinks fit or no weight at all" (see the
speech of Lord Hoffmann in Tesco Stores Limited v Secretary
of State for the Environment [1995] 1 WLR 759, at p.780F-H).
And, essentially for that reason, an application under section
288 of the 1990 Act does not afford an opportunity for a review
of the planning merits of an inspector's decision (see the
judgment of Sullivan J., as he then was, in Newsmith v
Secretary of State for [2001] EWHC Admin 74, at paragraph
6).

(4) Planning policies are not statutory or contractual provisions
and should not be construed as if they were. The proper
interpretation of planning policy is ultimately a matter of law
for the court. The application of relevant policy is for the
decision-maker. But statements of policy are to be interpreted
objectively by the court in accordance with the language used
and in its proper context. A failure properly to understand and
apply relevant policy will constitute a failure to have regard to
a material consideration, or will amount to having regard to an
immaterial consideration (see the judgment of Lord Reed in
Tesco Stores v Dundee City Council [2012] PTSR 983, at
paragraphs 17 to 22).

(5) When it is suggested that an inspector has failed to grasp a
relevant policy one must look at what he thought the important
planning issues were and decide whether it appears from the
way he dealt with them that he must have misunderstood the
policy in question (see the judgment of Hoffmann L.J., as he
then was, South Somerset District Council v The Secretary of
State for the Environment (1993) 66 P. & C.R. 80, at p.83E-H).

(6) Because it is reasonable to assume that national planning
policy is familiar to the Secretary of State and his inspectors,
the fact that a particular policy is not mentioned in the decision
letter does not necessarily mean that it has been ignored (see,
for example, the judgment of Lang J. in Sea Land Power &
Energy Limited v Secretary of State for Communities and
Local Government [2012] EWHC 1419 (QB), at paragraph 58).

(7) Consistency in decision-making is important both to
developers and local planning authorities, because it serves to
maintain public confidence in the operation of the development
control system. But it is not a principle of law that like cases
must always be decided alike. An inspector must exercise his
own judgment on this question, if it arises (see, for example,
the judgment of Pill L.J. Fox Strategic Land and Property Ltd.
v Secretary of State for Communities and Local Government
[2013] 1 P. & C.R. 6, at paragraphs 12 to 14, citing the
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judgment of Mann L.J. in North Wiltshire District Council v
Secretary of State for the Environment [1992] 65 P. & C.R.
137, at p.145).”

(if) Evidential considerations relating to the assessment of a FOAN

7. The approach that inspectors should apply to the evidential tasks confronting them
when assessing the FOAN has been considered on a number of occasions in recent
case law. In Shropshire Council et ors v BDW Trading et ors [2016] EWHC 2733
(Admin) Mrs Justice Lang was confronted with an Inspector’s decision which stated:

“It is therefore clear that there is no recent evidence in line with
the above requirements of the Framework and the PPG that
offers any reliable support to the CS housing requirement,
which is, in my view out-of-date being based on the RSS.
Further, the Council accept that it is not suggested that the CS
housing requirement will be the FOAN for their plan review
and that the evidence will ultimately tell what their FOAN is.
This confirms that the Council are not at the current time sure
what its FOAN is and that this work is yet to be undertaken. In
such circumstances, | consider that if the Council does not have
a FOAN, then it does not have a robust housing requirement
and therefore it must follow that it cannot demonstrate it has a
five year housing land supply..."

8. In view of this the Inspector did not go on to assess the evidence and determine, for
the purpose of resolving the issue arising, what a workable FOAN was. This omission
was challenged. Shropshire Council argued:

“The Claimant submitted that the Inspector erred in failing to
engage with the evidence in respect of the FOAN or the
Claimant's ‘housing requirements’, as referenced in bullet
points 1 and 2 of NPPF 47. He was required to exercise his
judgment on this issue, doing the best he could on the available
evidence, even if it was unsatisfactory. In this case, there was
sufficient material to enable him to do so, whether or not he
could identify precise figures. He was also required to explain
his reasons for arriving at his conclusions, which he failed to
do.”

9. Mrs Justice Lang agreed with this submission. She held:

“21. There is substantial authority in support of the Claimant's
submission that, in an appeal concerning housing development,
an Inspector must address the issues of housing requirements
and housing supply in his decision as they are likely to be
material considerations and his judgment on those issues is an
essential part of the application of the NPPF.”

10.  The conclusion that she arrived at is consistent with: South Northamptonshire Council
v Secretary of State for Communities and Local Government & Ors [2014] EWHC
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11.

12.

13.

14.

573 (Admin) at paragraph [19] per Ouseley J; West Berkshire District Council v
Secretary of State for Communities and Local Government & Ors [2016] EWHC 267
(Admin) at paragraph [52] per Supperstone J; and, (Gladman) v Secretary of State for
Communities and Local Government & Ors [2016] EWHC 683 (Admin) at paragraph
[7(v)] per Patterson J.

In Shropshire (ibid) Mrs Justice Lang summed up the authorities in the following
way:

“27. In my judgment ... Inspectors generally will be required to
make judgments about housing needs and supply. However,
these will not involve the kind of detailed analysis which would
be appropriate at a Development Plan inquiry. The Inspector at
a planning appeal is only making judgments based on the
material before him in the particular case, which may well be
imperfect. He is not making an authoritative assessment which
binds the local planning authority in other cases.”

In paragraphs [28] — [30] she set out various observations about the evidence collation
process which, in my view, are pragmatic and sensible and accord with good
administrative practice and with case law.

| summarise these points as follows: (a) an Inspector is required to make judgments as
to the Claimant's current FOAN or housing requirements and its housing supply in
order to decide the issues in an appeal; (b) paragraph [49] NPPF requires the Inspector
to form his/her own judgment on the equation between housing needs and housing
supply based upon the relevant evidence provided by the local planning authority and
any other parties to the inquiry; (c) where a Local Plan is outdated other sources of
information can and should be considered; (d) where there is no robust recent
assessment of full housing needs, the household projections published by the DCLG
should be used as the starting point; (e) an inspector must do the best possible with the
material adduced and if needs be the Inspector must make the best of an
unsatisfactory situation, making a choice between unsatisfactory sources; (f) if an
Inspector is unable to identify a specific figure a bracket or range or an approximate
uplift on the departmental projections suffice; (g) an inspector is not required to
undertake the kind of detailed analysis which would be appropriate at a Development
Plan inquiry; (h) an Inspector deciding an appeal on the best evidence available is not
making a finding that is an authoritative assessment which binds the local planning
authority in other cases; (e) in an exceptional case where the evidence before the
Inspector is so lacking that it is impossible to perform an assessment the inspector
must say so and give reasons to explain why it was not possible to determine a
working FOAN figure or range.

(iii) Relevant provisions of the NPPF and Policy Guidance

The relevant policy and guidance material which applies to the setting of a “FOAN” is
principally found in section 6 of the NPPF entitled “Delivering a wide choice of high
quality homes”. This introduces the concept of the “full objectively assessed need” for
market and affordable housing in a “housing market area”. These are the “FOAN” and
the “HMA” concepts. Paragraphs [47] and [49] provide as follows:
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“47. To boost significantly the supply of housing, local
planning authorities should:

e use their evidence base to ensure that their Local Plan meets
the full, objectively assessed needs for market and affordable
housing in the housing market area, as far as is consistent with
the policies set out in this Framework, including identifying
key sites which are critical to the delivery of the housing
strategy over the plan period,;

e identify and update annually a supply of specific deliverable
sites sufficient to provide five years worth of housing against
their housing requirements with an additional buffer of 5%
(moved forward from later in the plan period) to ensure choice
and competition in the market for land. Where there has been a
record of persistent under delivery of housing, local planning
authorities should increase the buffer to 20% (moved forward
from later in the plan period) to provide a realistic prospect of
achieving the planned supply and to ensure choice and
competition in the market for land;

e identify a supply of specific, developable sites or broad
locations for growth, for years 6-10 and, where possible, for
years 11-15; for market and affordable housing, illustrate the
expected rate of housing delivery through a housing trajectory
for the plan period and set out a housing implementation
strategy for the full range of housing describing how they will
maintain delivery of a five-year supply of housing land to meet
their housing target; and

e set out their own approach to housing density to reflect local
circumstances.”

“49. Housing applications should be considered in the context
of the presumption in favour of sustainable development.
Relevant policies for the supply of housing should not be
considered up-to-date if the local planning authority cannot
demonstrate a five-year supply of deliverable housing sites.”

15. In the section of the NPPF entitled “Plan-making” under the heading “Housing”,
paragraph [159] urges local planning authorities to have a clear understanding of
housing needs in their area and requires them to prepare a “Strategic Housing Market
Assessment” (“SHMA”). It provides:

“159. Local planning authorities should have a clear
understanding of housing needs in their area. They should:

e prepare a Strategic Housing Market Assessment t0 assess
their full housing needs, working with neighbouring authorities
where housing market areas cross administrative boundaries.
The Strategic Housing Market Assessment should identify the
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16.

scale and mix of housing and the range of tenures that the local
population is likely to need over the plan period which:

— meets household and population projections, taking
account of migration and demographic change;

— addresses the need for all types of housing, including
affordable housing and the needs of different groups in
the community (such as, but not limited to, families
with children, older people, people with disabilities,
service families and people wishing to build their own
homes); and

— caters for housing demand and the scale of housing
supply necessary to meet this demand;

e prepare a Strategic Housing Land Availability Assessment to
establish realistic assumptions about the availability, suitability
and the likely economic viability of land to meet the identified
need for housing over the plan period.”

Guidance makes clear that the setting of figures for a FOAN is not an exact science
and no single approach will provide a definitive answer. Local authority plan makers
should avoid expending significant resources on primary research but should, instead,
seek guidance from secondary data. The most important source is housing projections
produced by the DCLG. This is trend based data. It will need adjustment to take
account of local conditions. This is made clear in formal guidance which is provided
in PPG2(a)-014-20140306. Some relevant paragraphs from this Guidance are set out
below:

“Housing and economic development needs assessments
Methodology: assessing housing need

Paragraph: 014 Reference 1D: 2a-014-20140306
What methodological approach should be used?

Establishing future need for housing is not an exact science. No
single approach will provide a definitive answer. Plan makers
should avoid expending significant resources on primary
research (information that is collected through surveys, focus
groups or interviews etc and analysed to produce a new set of
findings) as this will in many cases be a disproportionate way
of establishing an evidence base. They should instead look to
rely predominantly on secondary data (eg Census, national
surveys) to inform their assessment which are identified within
the guidance.

Revision date: 06 03 2014

Paragraph: 015 Reference ID: 2a-015-20140306
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What is the starting point to establish the need for housing?

Household projections published by the Department for
Communities and Local Government should provide the
starting point estimate of overall housing need.

The household projections are produced by applying projected
household representative rates to the population projections
published by the Office for National Statistics. Projected
household representative rates are based on trends observed in
Census and Labour Force Survey data.

The household projections are trend based, ie they provide the
household levels and structures that would result if the
assumptions based on previous demographic trends in the
population and rates of household formation were to be realised
in practice. They do not attempt to predict the impact that
future government policies, changing economic circumstances
or other factors might have on demographic behaviour.

The household projection-based estimate of housing need may
require adjustment to reflect factors affecting local demography
and household formation rates which are not captured in past
trends. For example, formation rates may have been suppressed
historically by under-supply and worsening affordability of
housing. The assessment will therefore need to reflect the
consequences of past under delivery of housing. As household
projections do not reflect unmet housing need, local planning
authorities should take a view based on available evidence of
the extent to which household formation rates are or have been
constrained by supply.

Revision date: 06 03 2014
Paragraph: 016 Reference ID: 2a-016-20150227
How often are the projections updated?

The Government’s official population and household
projections are generally updated every two years to take
account of the latest demographic trends. The most recent
published Household Projections update the 2011-based interim
projections to be consistent with the Office for National
Statistics population projections. Further analysis of household
formation rates as revealed by the 2011 Census will continue
during 2015.

Wherever possible, local needs assessments should be informed
by the latest available information. The National Planning
Policy Framework is clear that Local Plans should be kept up-
to-date. A meaningful change in the housing situation should be
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considered in this context, but this does not automatically mean
that housing assessments are rendered outdated every time new
projections are issued.

The 2012-2037 Household Projections were published on 27
February 2015, and are the most up-to-date estimate of future
household growth.

Revision date: 27 02 2015 See revisions

Related policy

National Planning Policy Framework
 Paragraph 17, bullet 1

Paragraph: 017 Reference ID: 2a-017-20140306

Can adjustments be made to household projection-based
estimates of housing need?

The household projections produced by the Department for
Communities and Local Government are statistically robust and
are based on nationally consistent assumptions. However, plan
makers may consider sensitivity testing, specific to their local
circumstances, based on alternative assumptions in relation to
the underlying demographic projections and household
formation rates. Account should also be taken of the most
recent demographic evidence including the latest Office of
National Statistics population estimates.

Any local changes would need to be clearly explained and
justified on the basis of established sources of robust evidence.

Issues will vary across areas but might include:

« migration levels that may be affected by changes in
employment growth or a one off event such as a large employer
moving in or out of an area or a large housing development
such as an urban extension in the last five years

« demographic structure that may be affected by local
circumstances or policies eg expansion in education or facilities
for older people

Local housing need surveys may be appropriate to assess the
affordable housing requirements specific to the needs of people
in rural areas, given the lack of granularity provided by
secondary sources of information.

Revision date: 06 03 2014 See revisions
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Paragraph: 018 Reference ID: 2a-018-20140306
How should employment trends be taken into account?

Plan makers should make an assessment of the likely change in
job numbers based on past trends and/or economic forecasts as
appropriate and also having regard to the growth of the working
age population in the housing market area. Any cross-boundary
migration assumptions, particularly where one area decides to
assume a lower internal migration figure than the housing
market area figures suggest, will need to be agreed with the
other relevant local planning authority under the duty to
cooperate. Failure to do so will mean that there would be an
increase in unmet housing need.

Where the supply of working age population that is
economically active (labour force supply) is less than the
projected job growth, this could result in unsustainable
commuting patterns  (depending on public transport
accessibility or other sustainable options such as walking or
cycling) and could reduce the resilience of local businesses. In
such circumstances, plan makers will need to consider how the
location of new housing or infrastructure development could
help address these problems.

Revision date: 06 03 2014
Paragraph: 019 Reference 1D: 2a-019-20140306
How should market signals be taken into account?

The housing need number suggested by household projections
(the starting point) should be adjusted to reflect appropriate
market signals, as well as other market indicators of the balance
between the demand for and supply of dwellings. Prices or
rents rising faster than the national/local average may well
indicate particular market undersupply relative to demand.
Relevant signals may include the following:

» Land Prices

Land values are determined by the demand for land in
particular uses, relative to the supply of land in those uses. The
allocation of land supply designated for each different use,
independently of price, can result in substantial price
discontinuities for adjoining parcels of land (or land with
otherwise similar characteristics). Price premiums provide
direct information on the shortage of land in any locality for
any particular use.

» House Prices
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Mix adjusted house prices (adjusted to allow for the different
types of houses sold in each period) measure inflation in house
prices. Longer term changes may indicate an imbalance
between the demand for and the supply of housing. The Office
for National Statistics publishes a monthly House Price Index
at regional level. The Land Registry also publishes a House
Price Index and Price Paid data at local authority level.

* Rents

Rents provide an indication of the cost of consuming housing in
a market area. Mixed adjusted rent information (adjusted to
allow for the different types of properties rented in each period)
shows changes in housing costs over time. Longer term
changes may indicate an imbalance between demand for and
supply of housing. The Office for National Statistics publishes
a monthly Private Rental Index.

« Affordability

Assessing affordability involves comparing house costs against
the ability to pay. The ratio between lower quartile house prices
and the lower quartile income or earnings can be used to assess
the relative affordability of housing. The Department for
Communities and Local Government publishes quarterly the
ratio of lower quartile house price to lower quartile earnings by
local authority district.

 Rate of Development

Local planning authorities monitor the stock and flows of land
allocated, permissions granted, and take-up of those
permissions in terms of completions. Supply indicators may
include the flow of new permissions expressed as a number of
units per year relative to the planned number and the flow of
actual completions per year relative to the planned number. A
meaningful period should be used to measure supply. If the
historic rate of development shows that actual supply falls
below planned supply, future supply should be increased to
reflect the likelihood of under-delivery of a plan. The
Department for Communities and Local Government publishes
quarterly planning application statistics.

« Overcrowding

Indicators on overcrowding, concealed and sharing households,
homelessness and the numbers in temporary accommodation
demonstrate un-met need for housing. Longer term increase in
the number of such households may be a signal to consider
increasing planned housing numbers. The number of
households accepted as homeless and in temporary
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accommodation is published in the quarterly Statutory
Homelessness release.

Revision date: 06 03 2014
Paragraph: 020 Reference ID: 2a-020-20140306
How should plan makers respond to market signals?

Appropriate comparisons of indicators should be made. This
includes comparison with longer term trends (both in absolute
levels and rates of change) in the: housing market area; similar
demographic and economic areas; and nationally. A worsening
trend in any of these indicators will require upward adjustment
to planned housing numbers compared to ones based solely on
household projections. Volatility in some indicators requires
care to be taken: in these cases rolling average comparisons
may be helpful to identify persistent changes and trends.

In areas where an upward adjustment is required, plan makers
should set this adjustment at a level that is reasonable. The
more significant the affordability constraints (as reflected in
rising prices and rents, and worsening affordability ratio) and
the stronger other indicators of high demand (e.g. the
differential between land prices), the larger the improvement in
affordability needed and, therefore, the larger the additional
supply response should be.

Market signals are affected by a number of economic factors,
and plan makers should not attempt to estimate the precise
impact of an increase in housing supply. Rather they should
increase planned supply by an amount that, on reasonable
assumptions and consistent with principles of sustainable
development, could be expected to improve affordability, and
monitor the response of the market over the plan period.

The list of indictors above is not exhaustive. Other indicators,
including those at lower spatial levels, are available and may be
useful in coming to a full assessment of prevailing market
conditions. In broad terms, the assessment should take account
both of indicators relating to price (such as house prices, rents,
affordability ratios) and quantity (such as overcrowding and
rates of development).

Revision date: 06 03 2014.”
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C. The Inspector’s Decision and the evidence relied upon

17.

18.

In this section | address two principal matters. First, the SHMA which was relied
upon by HBBC and by the Inspector to identify a range of figures for housing need
which was then used as a benchmark for measuring the “need” for the proposed
development. Second, the reasoning adopted by the Inspector.

(i) The Leicester and Leicestershire Strategic Housing Market Assessment
Report, June 2014 (“the SHMA”)

In her Decision the Inspector relied, as a central and important source of data, upon
the Leicester and Leicestershire Strategic Housing Market Assessment Report, June
2014 (“the SHMA”). The Report was prepared by consultants instructed on behalf of
the various relevant authorities. It is appropriate to start by describing the
methodology applied by the consultants to the exercise. The consultants explained
that they had undertaken a comprehensive assessment of potential population and
household growth. The starting points for the projections developed, in accordance
with the PPG, were the latest (2011-based) CLG Household Projections updated to
take account of the latest population data and to ensure that household formation rates
did not project forward the recent falling trend in household formation brought about
by the economic recession. The projections indicated a need for an average of 3,626
dpa to 2036 (with a slightly higher average of 3,774 dpa to 2031) across the Leicester
and Leicestershire HMA. In line with the PPG the consultants tested these figures to
see whether an additional uplift was required to respond to market signals and
improve housing affordability, to enhance the delivery of affordable housing to meet
identified needs, and to support some degree of growth in jobs at a local level. The
consultants considered the state of the housing market including prices and
transactions and whether there were signs of recovery. They also considered the level
of housing needed to support baseline full costs of employment growth and
differentiated local patterns of living and working and, in the light of their conclusions
upon these matters, made some localised adjustments to assess housing need at a local
authority level. Taking into account these factors the SHMA identified a need for
between 3,630 — 4,060 homes per annum to 2036 across the HMA. The lower end of
the range supported demographic projections whilst the higher end of the range
supported strong delivery of both market and affordable housing taking account of the
need for affordable housing and market signals and relative rates of economic growth
in different parts of the area.
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19.

20.

21.

In an Executive Summary the authors set out a table entitled “Conclusions regarding
Overall Housing Need”:

Housing Need to | Housing Need
2031 to 2036

Lower | Upper | Lower | Upper
Leicester 1250 1350 | 1230 | 1330
Blaby 360 420 340 400
Charnwood 810 820 770 780
Harborough 415 475 400 460
Hinckley & Bosworth 375 450 350 420
Melton 200 250 195 245
NW Leicestershire 285 350 270 330
Oadby & Wigston 80 100 75 95
Leicester & 3,775 | 4,215 | 3,630 | 4,060
Leicestershire Total

(Emphasis added)

For the purpose of this judgment it is convenient to highlight at this early juncture two
particular sets of figures which are set out in bold in the table above. First the range
for HBBC (for the period to 2031) was 375-450. This was the range ultimately chosen
by the Inspector to represent the FOAN. But it is also important for reasons which |
set out later in some detail (see paragraphs [54ff] below) to observe that the
equivalent range for Oadby & Wigston was 80-100. This is because in separate
litigation that range was rejected by an Inspector and his findings were later upheld by
both the High Court and by the Court of Appeal. The reasoning which led to the
approval of the Inspector’s alternative figure in that case is of some material
significance to the analysis in the present case.

The conclusions, as set out in the table, did not take into consideration land supply,
development or infrastructure constraints and the SHMA makes clear that local
authorities would need to consider these issues in deriving a “policy on” distribution
of housing provision i.e. a figure which is not the actual assessed need but a figure
which is considered to be actually deliverable and which therefore takes into account
a variety of policy criteria which might constrain the higher actual need figure. As
such the figures in the SHMA purportedly amounted to a “policy off” assessment of
housing need. I explain the significance of “policy off” and “policy on” more fully in
paragraph [41] below. The SHMA also drew conclusions concerning the need for
different types of homes. It identified that 21% of the need for affordable housing
could be met by intermediate equity-based products with 79% of need for rented
affordable housing (either at social or affordable rent levels). Taking into account
expected changes to population structure, existing housing mix and market evidence,
the SHMA identified strategic targets with a mix of housing needed within the HMA
against which delivery could be monitored. The recommendations regarding the sizes
of home need were incorporated into the following table:
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23.

1-bed 2-bed 3-bed 4+ bed
Market 5-10% 30-35% | 45-50% | 10-15%
Affordable 35-40% | 30-35% | 20-25% 5-10%
All Dwellings 15-20% | 30-35% | 35-40% | 10-15%

The needs of specified groups were considered, including elderly households,
students, BME household and families. The SHMA indicated the need for between
240 — 720 additional housing units to be specialist accommodation across the HMA to
meet the needs of the “older person” population each year. It further identified the
need for 222 residential care bed spaces per annum.

Chapter 9 of the Report, in relation to “Overall Housing Need” makes clear that the
“policy off” overall housing need would take into account both affordable and market
housing. It described the approach adopted in paragraphs [9.4] — [9.7]:

“9.4 The NPPF sets out that plans should be prepared on the
basis of meeting full needs for market and affordable housing.
Planning Practice Guidance sets out that the latest national
projections should be seen as a starting point but that
authorities may consider sensitivity testing projections in
response to local circumstances and the latest demographic
evidence.

9.5 In accordance with the Planning Practice Guidance, the
2011-based Sub-National Population Projections (SNPP) and
related CLG Household Projections have formed the starting
point for our assessment. When extended beyond 2021, these
projections indicate household growth of 3,335 households per
annum across the HMA between 2011 and 2031 and 3,159
between 2011 and 2036. However these projections assume
that household formation rates seen over the 2001-11 period
continue moving forward. These trends arguably build in a
degree of suppression of household formation, a point which is
acknowledged by CLG in the Planning Practice Guidance on
Assessment of Housing and Economic Development Needs.

9.6 Against this context a sensitivity analysis has been
developed exploring different projections of household
formation rates and to take account of the latest migration data.
This analysis concludes that the most appropriate means of
projecting household formation would be based on the
midpoint between the household formation rates in the 2008
and 2011 Household Projections. These updated projections
indicate a need for 3,774 households per annum between 2011
and 2031 and 3,626 between 2011 and 2036. This represents a
robust starting point for assessing housing needs in Leicester
and Leicestershire based on population trends.
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9.7 The guidance then sets three key tests which should be
applied in order to identify whether there is a case to adjust the
starting point. We see these tests as:

* Do market signals point to a need to increase housing supply
in order to address affordability and high demand?

* Is there a need to increase overall housing supply in order to
boost delivery of affordable homes to meet identified needs?

* Is there evidence that an increase in housing supply is needed
to ensure a sufficient labour supply to support forecast
economic and employment growth in different parts of the
HMA?”

24, In defining the FOAN for housing in an HMA the consultants adopted the following
approach:

“9.20 We have sought to draw the range of evidence together to
define objectively-assessed need for housing. In doing so we
have followed the following approach:

* Define the base level of need with regard to the demographic
projections;

* Consider the case for adjustments in response to market
signals. This points to a case for upwards adjustment in Melton
and Harborough Districts;

* Compare the demographic projections against the
proportionate economic-led projections in regard to the scope
to encourage local living and working;

* Overlay the affordable housing evidence in regard to the %
supply based on the demographic projections needed to support
full affordable housing delivery;

« Identify the higher level of the range to take account of the
market signals, economic evidence and affordable housing
need.”

25. I turn now to Table 84 which is central to the dispute in this case. Paragraph [9.22]
draws together, in Table 84, the consultants’ conclusions over the period 2011-2031.
It is in the following form:

“The table below draws together our conclusions over the
2011-31 period. We consider that housing need over the 2011-
31 period would fall between 3,775 — 4,215 homes per annum
across the HMA. Local authority level figures are shown in the
table.
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Table 84: OAN Conclusions 2011-2033

Homes Per | Demographic- Higher Supporting | Affording | Affordable OAN Range
Annum 2011- | Led Household Market Proportionate | Housing Need as %
2031 Projections to | Affordability | Economic | Need Per | Demographic-
2031 Pressures Growth Annum Led
Projection

Leicester 1,249 1,057 527 42% 1,250 | 1,350
Blaby 356 388 352 99% 360 420
Charnwood 814 690 180 22% 810 820
Harborough 415 v 454 212 51% 415 475
Hinckley & 375 467 248 66% 375 450
Bosworth
Melton 202 v 253 74 36% 200 250
NW 284 372 212 75% 285 350
Leicestershire
Oadby & 79 173 163 206% 80 100
Wigston
LLLPA 3,774 3,854 1,966 52% 3,775 | 4,215

The figures for HBBC are set out in the column headed “OAN Range”. They are 375-

450. The equivalent figures for Oadby are 80-100.

(ii) The Inspector’s decision (“the Decision”)

26. | turn from the SHMA to the reasoning adopted by the Inspector in her Decision. In
the text below | summarise, in relatively narrative form, the Decision. | have, where
appropriate, added references to the evidence which was referred to in the Decision.
27.  The Inspector commenced her analysis by recording that local planning authorities

were required to use their evidence base to ensure their Local Plans met the FOAN for
market and affordable housing in the housing market area, in accordance with
paragraph [47] NPPF. She observed that the HBBC Core Strategy (“CS”) was
adopted in 2009, predating the publication of the NPPF in 2012. The CS target was to
delivery 9,000 dwellings up to 2026, i.e. 450 units per annum. This requirement,
however, was derived from the East Midland Regional Plan which had been revoked.
That particular plan based its dwelling targets upon 2004 household projections; in
consequence, the CS requirement was not the FOAN and was therefore inconsistent
with the NPPF. In paragraph [6] the Inspector therefore sought an alternative source
of data. In this she turned to the SHMA:

“6. The starting point for the calculation of OAN is demographic
calculations based on the most recent, available population
projections. This is made clear in paragraph 159 of the Framework
which states that the strategic housing market assessment (SHMA)
should identify the scale and mix of housing and the range of tenures
that the local population is likely to need over the plan period which
meet household and population projections, taking account of
migration and demographic change. The Council, together with the
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28.

29.

30.

other Leicestershire district and borough councils and Leicester City
Council, commissioned a SHMA which was published in June
2014.”

In paragraph [7] the Inspector identified the demographic calculations which resulted
in the total number, expressed as a range, of people and households likely to live in
the HMA during the relevant period irrespective of the type of dwelling which they
might require. She stated that “those needs” (which included affordable housing) “are
the products of separate and different calculations and assessments. In theory, they
are included within the total population arising from population projections and a
demographic methodology and should be consistent with them”.

In paragraph [8] the Inspector identified that the principal dispute between the parties
was whether affordable housing need was required to be fully “met” by the FOAN. |
emphasise the phrase “met” because, as I discuss later, the Claimant alights upon this
word as one of the pieces of evidence said to prove that the Inspector misdirected
herself to the test to be applied. She recorded, albeit in outline, the Claimant’s
contention that the FOAN arising from the SHMA was a constrained “policy-on”
figure and that, in consequence, the upper end of the range was not properly identified
as it should be in an unconstrained, “policy-off” FOAN. She recorded the position of
HBBC in the following terms:

“8. ... On the other hand, the Council concurs with the guidance set
out in the Planning Advisory Service’s technical advice note on the
matters. This describes those factors which should not contribute to
OAN as being ‘below the line’; they are matters which should not be
included in the OAN calculation but which should be taken into
account at a later stage when formulating provision targets. The
technical advice note argues that affordable housing need is not
measured in a way that is directly comparable with OAN and should
not be a constituent of it; affordable housing should thus be below the
line and a policy consideration.”

In paragraph [9] the Inspector identified the relevant figures. Based upon
demographic led household projections the bottom end of the FOAN range for HBBC
up to 2031 was 375. This is set out in the first substantive column in Table 84 of the
SHMA cited at paragraph [19] above. The Inspector then stated that due to the
mechanism by which the vast majority of affordable housing was delivered (i.e. as a
percentage of all residential schemes over a threshold of units, and subject to
viability) it was always necessary to consider whether to increase the number of
dwellings required overall in order to maximise the provision of affordable housing.
She observed that this measure, which is referred to in the PPG (see paragraph [16]
above), was a policy decision and was therefore appropriately calculated “outside” of
the FOAN. The Inspector recorded that in HBBC the number of homes needed to
support proportionate economic growth was identified in the SHMA as 467. This can
be seen from the fourth column in Table 84 (supra) and the affordable housing need
(in the fifth column) was 248 per annum. In order to support the provision of
additional affordable housing, and a growth in employment/labour supply, therefore,
the top end of the range was identified at 450. She said: “... that is therefore a policy-
on figure”.
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32.

33.

In paragraph [10] she stated that there was no dispute but that there was a significant
need for affordable housing in HBBC and that the most recent analysis was the
SHMA which put the figure at approximately 250 dpa (see the fifth column, which
sets out a figure of 248). She stated that in increasing the demographic produced
figure of 375 to 450, which amounted to a 20% uplift, specifically to provide for
affordable housing and economic growth the FOAN “properly” took account of that
need.

The Inspector then addressed the Claimant’s principal argument which was that the
top end of the FOAN range should be at least 980 dpa since this was the figure
identified in Table 48 of the SHMA as the total amount of housing necessary to
deliver the indicated housing need under current policy. Table 48 is contained within
paragraph [6.63] of the SHMA Report. It is set out in the following terms:

Table 48
LA Affordable | Affordable | Affordable | Annual Total
Need Housing Housing Housing | Housing
Policy Policy Need Required
(Mid-Point) Based on
Current
Policy
Leicester 496 15 - 30% 23% 2,157 53,925
Blaby 349 10 - 30% 20% 1,396 34,900
Charnwood 174 30% 30% 696 17,400
Harborough 208 30% 30% 832 20,800
Hinckley & 245 20 — 40% 30% 980 24,500
Bosworth
Melton 71 40% 40% 176 4,400
NW 209 20 — 30% 25% 836 20,900
Leicestershire
Oadby & 160 10 - 30% 20% 800 20,000
Wigston
LLLPA 1,913 7,873 196,825
(Emphasis added)

For present purposes (the issue is analysed in detail below) the salient figures (in bold
in the table above) to note from this table are (i) the “Annual Housing Need” figure of
980 for HBBC; and (ii) the equivalent Annual Housing Need figure of 800 for Oadby.
The 980 figure is important because it was a key part of the Claimant’s case that in
relation to HBBC the SHMA recorded that there was an Annual Housing Need of 980
houses and that the Inspector therefore erred in failing to give this objectively arrived
at figure any weight or credence at all. The 800 figure for Oadby is important because
it is the equivalent of the 980 figure for HBCC. It is of relevance to this case because
in the Oadby litigation the 800 figure was rejected as being relevant to FOAN so that,
by parity of reasoning, if that is so for Oadby it should equally be so for HBCC, and
as such throws the Claimant’s key argument into doubt.
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38.

The Inspector rejected the argument based upon the 980 figure robustly. She
described it as “Clearly impracticable and unreasonable”. She came to this
conclusion by extrapolating that 980 dba represented a requirement of 196,825 units
in the HMA as a whole. This amounted to: “... a considerable, inconsistent and thus
unjustifiable increase on the 75,000 or so dwellings calculated from household
projections to be needed by 2031”. The important point to observe here is the
discrepancy of the 980 dpa figure with the figures based on household projections.

Of the figure of 980 dpa for housing needs set out in Table 48 the Inspector
concluded:

“11. ... The 980 figure identified in the SHMA is thus purely
theoretical although it could be used as a pointer to further policy
adjustments, such as a change in the percentage of affordable housing
required. Significant issues in the area such as shortcomings in
housing provision, including affordable housing, should be addressed
through the Local Plan.”

The Inspector benchmarked her conclusion that Table 84, which included the 450 dpa
figure, was appropriate by reference to population projections produced subsequent to
the SHMA. The SHMA figure was based upon 2011 data (see paragraph [18] above).
The new population projections were for 2012. Analysis of these demonstrated a need
for 364 dpa in HBBC derived from the total figure for Leicestershire. The Inspector
stated that this was lower than the bottom end of the SHMA FOAN but was generally
consistent with it. The Inspector thus stated:

“12. ... In my opinion the figure confirms the Council’s approach
and validates the CS housing provision of 450 dwellings which is
about 24% above that needed to meet demographic increases.”

In paragraph [13] the Inspector stated that it was not her role, in the Decision, to
identify an alternative FOAN. She did record, however, that the Appellant had
calculated that, all things being equal, the housing land supply would fall below five
years where the FOAN was 539 dpa. That figure would represent a 44% uplift on the
375 demographically-led household projection which, in the Inspector’s opinion,
would represent a considerable number of additional affordable dwellings. She
therefore stated that had she (hypothetically) considered that the 450 dpa housing
requirement was inadequate or “wanting” it would still not have been necessary to
increase that figure beyond the 539 threshold whereby a five year supply was
unavailable. The significance of this is that it is a good deal lower that than the
Claimant’s figure of 980 for inclusion in the FOAN range.

In paragraphs [14] — [16] the Inspector cited various authorities. In particular she
recited that in the Oadby litigation (Oadby & Wigston Borough Council v SSCLG,
and, Bloor Homes Limited [2015] EWHC 1879 (Admin) per Hickinbottom J
(“Oadby™)) the Court had found that the Inspector, in that case, had been entitled to
exercise his planning judgment upon the basis of the evidence before him when
arriving at the conclusion that the range for Oadby arising from the Leicestershire
SHMA, i.e. the same document that was before the present Inspector, was “policy-on”
and that it therefore failed properly to reflect the affordable housing need and the need
generated by economic factors. The Inspector observed that a significant difference
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between that case and the one before her was that in Oadby the Council’s housing
requirement figure of 80 — 100 dpa was well below the SHMA affordable housing
need of 160 dpa. That judgment of the High Court in Oadby was subsequently
endorsed by the Court of Appeal: [2016] EWCA Civ 1040 (27" October 2016).

Finally, the Inspector noted that in the Charnwood CS Examination concluded in
September 2015, in the light of a thorough assessment, the Inspector there had
recorded that the SHMA provided an up-to-date and robust assessment of housing
need for the HMA and that the HBBC FOAN of 375 — 450 was a component of that
overall figure.

In paragraphs [53] — [55] the Inspector set out her overall conclusions for dismissing
the appeal:

“53. I have found that there is a five year supply of housing
land in the Borough at this time; relevant policies for the supply
of housing are not, therefore, considered out-of-date. In these
circumstances is not necessary for me to determine which those
policies are. The proposed development would not protect or
preserve the open landscape to the east of Burbage which,
whilst not specifically designated, is an important setting for
the village and separates it from the M69 corridor.

54. The benefits of the proposed development include the
provision of market and affordable housing in an area where
the latter is much needed. The site is also close to the village
centre, where there are local services, and within easy reach of
Hinckley town centre by public transport. New public open
space would be created and there would be other social and
economic benefits such as additional support for local facilities
and businesses. Nonetheless, these benefits are not sufficient to
outweigh the harm to the landscape. | do not agree that the
proposal would improve access to the countryside.

55. | am aware that Burbage is part of Hinckley Sub Regional
Centre and that the CS strategy is that the majority of housing
will be located in and around it. The positive aspects of the
scheme, including the benefits referred to above and also
factors such as the lack of harm to ecological interests or the
living conditions of nearby occupiers, make it consistent with
several CS policies, as will be the case with the vast majority of
proposed development. Since this proposal is clearly contrary
to CS Policy 4, which is most relevant to proposals in Burbage
and thus most important in this case, compliance with other,
more general policies carries little weight. The proposed
development would therefore be contrary to the development
plan as a whole. | have taken into account all the matters raised
but found no compelling arguments to allow the appeal.”
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D. Ground I: Analysis

41.

(i) FOAN is “policy-off”’: The distinction with “policy-on”

The starting point for analysis is the distinction between “policy-on” and “policy-off”.
In this case the nub of the Claimant’s argument (the details of which are set out at
paragraph [46] — [51] below) is that the Inspector should have been calculating a
“policy-off” FOAN but, in fact, wrongly calculated a constrained “policy-on” figure
and in so doing misapplied relevant guiding principles. In Gallagher (ibid) in the
High Court at paragraph [37] Hickinbottom J. made three observations about the
process of establishing housing need which provide an explanation for the distinction
which has emerged as between policy “on” and “off”. These were approved of by the
Court of appeal in that case and, more recently, have been further approved of by the
Court of Appeal in Oadby (see paragraph [38] above). In particular it is now well
established that FOAN is closely related to relevant demographic, trend based
projections; but that the ultimate “housing requirement” may well be quite different to
FOAN in that it is modified, and often constrained, by policy considerations. This has
led, as | have already observed (cf paragraph [1] above), to FOAN being described as
“policy off” and housing requirement as “policy on”. The three observations of
Hickinbottom J, which reflect these distinctions, were as follows:

"(i) Household projections: These are demographic, trend-
based projections indicating the likely number and type of
future households if the underlying trends and demographic
assumptions are realised. ...

(ii) Full Objective Assessment of Need for Housing: This is the
objectively assessed need for housing in an area, leaving aside
policy considerations. It is therefore closely linked to the
relevant household projection; but it is not necessarily the
same. An objective assessment of housing need may result in a
different figure from that based on purely demographics ...

(iii) Housing Requirement: This is the figure which reflects, not
only the assessed need for housing, but also any policy
considerations that might require that figure to be manipulated
to determine the actual housing target for an area. For example,
built development in an area might be constrained by the extent
of land which is the subject of policy protection, such as Green
Belt or Areas of Outstanding Natural Beauty. Or it might be
decided, as a matter of policy, to encourage or discourage
particular migration reflected in demographic trends. Once
these policy considerations have been applied to the figure for
full objectively assessed need for housing in an area, the result
is a "policy on" figure for housing requirement. Subject to it
being determined by a proper process, the housing requirement
figure will be the target against which housing supply will
normally be measured.”
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(if) The judgment of the Court of Appeal in Oadby

Before turning to the particular issues arising in this case it is necessary to say a word
about the judgment of the Court of Appeal in Oadby. The Court of Appeal was
concerned with the self-same SHMA that is in issue in this case and which was relied
upon by the Inspector. The Appellant Council appealed the order of Hickinbottom J
dismissing its application under section 288 of the TCPA 1990 against the decision of
the inspector allowing an appeal of the developer against the council's refusal of an
application for outline planning permission for a development of up to 150 dwellings
on land at Oadby in Leicestershire. Hickinbottom J. rejected the council's challenge to
the decision on all grounds. The central issue in the appeal was whether the judge
erred in holding that the Inspector had not misinterpreted paragraphs [47], [49], [157],
[158] and [159] NPPF. In giving judgment Lindblom LJ observed that this was a case
upon its facts and did not raise novel issues of points of principle. Nonetheless
because of its strong evidential resonance in the present case it is of more than passing
interest. It is also an informative case in that it highlights the robust deference that the
Courts attach to the genuine planning judgments of Inspectors and, in particular, it
exemplifies the workings of the statement in the PPG (see paragraph [16] above) that
the calculation of FOAN is not an exact science.

The general tenor of the judgment is that, in accordance with well established
principles, the judgment of an Inspector is not to be easily interfered with. If a
conclusion is one of judgment the hurdle represented by irrationality is a very high
one.

The judgment is also informative in that it highlights a number of evidential issues
which reflect the principles that | have summarised at paragraph [13] above. An
Inspector can, but need not, accept the analysis in an SHMA. So for instance an
Inspector when confronted with an SHMA for a HMA is not bound to accept the
apportionment in the SHMA as between different local authority areas if the Inspector
considers that the criteria for apportionment are not adequate, bearing in mind that the
analysis in a SHMA has not been subject to the sort of thorough testing that would
occur in the formulation of a Local Development Plan (cf paragraphs [38] — [42]).

The NPPF is a broad statement of national policy and it requires an exercise of
evaluative judgment when being applied to particular, local, decisions. The Court
stated: “This should come as no surprise to those familiar with the basic principles
governing claims for judicial review and statutory applications seeking orders to
quash planning decisions. As this appeal shows very well, the NPPF contains many
broadly expressed statements of national policy, which, when they fall to be applied in
the making of a development control decision, will require of the decision-maker an
exercise of planning judgment in the particular circumstances of the case in hand.”
(ibid paragraph [33]).

(iii) The Claimant’s submissions

I turn now to the Claimant’s submissions. Mr Lockhart-Mummery QC started his
submissions on behalf of the Claimant with four propositions.

First, in this case where there is no post-NPPF housing need requirement set out in a
Local Plan the duty of the Inspector is to determine a “policy-off” (i.e. unconstrained)
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figure for the number of dwellings to meet need for both market and affordable
housing (to then be set against supply).

Second the theoretical figure is to be identified in full because FOAN is a “full”
figure. It is not a figure to be “met” or actually “provided” which is the “policy on”
figure which should come later in the Local Plan.

Third, in the present case the CS figure of 450 (see paragraph [27] above) is accepted
by all concerned not to be the FOAN. However it was no coincidence that the
Inspector arrived at a figure of 450 as the upper end of the FOAN range because in
fact the Inspector had not derived a proper FOAN figure but had, in substance, simply
adopted the old, irrelevant CS figure.

Fourth, the SHMA with its identification of 450 in Table 84 is a “policy on” figure
and therefore not reliable. Mr Lockhart-Mummery QC based this submission upon the
judgment of the High Court in Oadby (endorsed by the Court of Appeal) where
Hickinbottom J held that the SHMA for Leicester incorporated various “policy on”
considerations and that therefore the Inspector in that case had been right to adjust the
SMHA based figures in order to arrive at an end figure which was not the same as that
in the SHMA. At first instance Hickinbottom J had held that the SHMA was “policy-
on” in two key respects. First, the figures used by Oadby BC were based upon its
policy decision not to accommodate additional workers drawn to its area by increased
employment opportunities. The Judge said that this was a “policy-on” consideration
because “... it affects adjacent areas who would be expected to house those additional
commuting workers”, (ibid paragraph [34(i)]). He said that it might be policy off if
there was evidence or a development plan or an agreement between the authorities to
the effect that adjacent authorities agreed to increase their housing accommodation
accordingly. But there was no such evidence. Second, he referred to the fact that the
SHMA took into account the availability of private rented accommodation which did
not meet the definition of affordable housing and this was therefore also a “policy-on”
consideration (ibid paragraph [34(ii)]). Mr Lockhart-Mummery QC, armed with these
examples, contended that the SHMA was (in essence) systematically flawed because
its figures were not pure “policy-off”.

Mr Lockhart-Mummery QC dissected the Decision of the Inspector and he
highlighted various passages in which he argued that it could be seen that the
Inspector had applied a thoroughly muddled approach to the calculation of FOAN in
which she had variously confused “policy-on” with “policy-off”, had taken account of
data sources which themselves were confused and misleading, and had ignored highly
relevant data which directly correlated to the total housing need for the area.

(iv) The proper approach to the interpretation of the Inspector’s Decision

Notwithstanding the considerable forensic skill which this analytical exercise was
conducted | do not agree with the analysis or the conclusion of Mr Lockart-Mummery
QC. In coming to my own conclusion it is important that | stand back and apply to the
Decision a substance over form analysis. The Inspector’s decision is, with respect to
her, quite dense. She uses professional shorthand to describe ideas and concepts and
she cross refers, without elaborating, to different sources for both the evidence she
relies upon and the policy guidance she considers to be relevant. | remind myself that
such decisions are to be read and understood in their context and it is the task of the
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Court to avoid semantic nit picking. | also bear in mind that the audience is a
sophisticated and professional audience which will (or should) understand the short
hand that the Inspector uses and which will also have an understanding of the relevant
legislative and policy framework and context. In the text below | have highlighted the
main criticism of the Decision and my response.

(v) “Met”: Decision paragraph [8]

Mr Lockhart-Mummery QC argued that the Inspector erred when she said in
paragraph [8] (see above at paragraph [29]) that a main area of dispute between the
parties was whether affordable housing need “should be fully met by the FOAN™. It
was argued that by using the expression “met” she was confusing an affordable
housing requirement with the (“policy-on”) meeting of that requirement. In my view
this is far too unforgiving an approach to interpretation. It is clear from the Decision
read fairly as a whole that the Inspector was seeking to establish a working “policy
off” FOAN for the purpose of resolving the dispute before her and she was doing this
in accordance with demographically led, trend based, projections which took account
of affordable housing need. There was in my view no confusion between absolute
(policy off) need and actual (policy on) fulfilment.

(vi) The Inspector erred in ignoring the figure of 980 dpa for Annual Housing
Need in Table 48: The dog that did not bark

The Claimant next argued that the upper end of the FOAN range should have been
980 or even more. They take this figure from Table 48 SHMA which is set out at
paragraph [32] above. They argue that since in the SHMA this figure of 980 is under
the heading “Annual Housing Need” then it is an objectively derived basis for
housing need and to ignore it or reject it in the cursory way that the Inspector did and
thereby not to use it as part of the FOAN range was irrational and/or reflected a
misdirection and misunderstanding of the NPPF. In his reply submissions Mr
Lockhart-Mummery QC clarified that it was not his case that the Inspector was bound
to accept that figure but, rather, that she was required to take it into account.

| do not accept Mr Lockhart-Mummery QC’s analysis of the 980 figure.

First, the 980 figure is derived from Table 48 SHMA. This is not a figure based upon
demographic, trend-based, projections indicating the likely number and type of future
households (See the articulation by Hickinbottom J above at paragraph [41]). It is a
much looser and imprecise calculation premised upon affordable need and as such is
not calculated according to the methodology identified in paragraph [159] NPPF and
in the relevant Guidance.

Second, it will be seen that, in Table 48 (paragraph [32] above), the Annual Housing
Need in HBBC of 980 has been determined to be exactly four times (4X) the
“Affordable Need” figure (in column 2) of 245; put another way HBBC apply a
precise 25% figure to “Annual Housing Need” to arrive back at the affordable need
figure. It was explained by counsel for HBBC, and not challenged by the Claimant,
that the 980 figure was very much a policy based figure which flows from the choice
of the percentage or figure to be used to describe the relationship between affordable
housing and Annual Housing Need. That multiplier or percentage could vary for all
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sorts of perfectly rational yet transient policy considerations. It was for this reason
that it was not a figure which could, sensibly, be used as part of a FOAN calculation.

Third, confirmation of these conclusions comes from the fact that the Annual Housing
Need figure in Table 48 was not relied upon in the High Court and in the Court of
Appeal in Oadby. There is for this reason a real probative significance in the dog that
did not bark: The Oadby case concerned exactly the same SMHA as is in issue in this
case and it also involved an analysis of the figures in Tables 48 and 84. As such there
is an “Annual Housing Need” figure for Oadby which equates to the 980 figure for
HBBC. In the case of Oadby the figure is 800 (see at paragraph [32] above). If Mr
Lockhart-Mummery QC is correct in his elevation of the 980 figure in relation to
HBBC into a figure of signal importance for the calculation of FOAN in relation to
HBS then, a fortiori, the figure of 800 should equally have loomed large in the
analysis in Oadby. Yet it did not.

Mr Lockhart-Mummery QC argued that, in effect, “Homer nodded”. For inexplicable
reasons the parties in that case, and the Court, overlooked the 800 figure and no doubt
if his team had been arguing the Oadby case they would have relied upon the 800
figure. As such there was no significance at all in the dog that did not bark.

Ms Blackmore for the Secretary of State and Ms Osmund Smith for HBCC in the
light of this undertook a forensic deconstruction of the point, which to my mind is
wholly convincing. They pointed out that the 800 figure had in fact briefly emerged in
the Oadby case only to be rapidly and deliberately submerged. This is clear from the
judgment of Hickinbottom J where he recorded that in the SHMA the authors had not
applied a percentage figure to housing need to arrive at a sensible FOAN because to
have done so do so would have created an annual housing need figure of 800dpa
which “was clearly unrealistic and unviable” ([2015] EWHC 1879 at paragraph
[26(1)]). The Judge cross-referred to the SHMA itself (at paragraphs [6.80]) where the
authors acknowledged that a total housing need figure based upon the assessment of
affordable housing was “unrealistic”. Thus it is not correct to say that the 800 figure
was not part of the analytical fabric of the Oadby case. It was, but it was discarded as
irrelevant: Homer did not nod. This is the context in which the Court of Appeal then
came to endorse the Judge’s finding that the Inspector acted correctly in finding that a
figure of 147 sufficed as the FOAN for the purpose of the decision. It is worth setting
out paragraphs [47] and [48] of the judgment of the Court of Appeal because they
formerly endorse the 147 figure which is, plainly, a very far cry from a figure of 800:

“47.Faced with making his own assessment of the appropriate
level of housing need to inform the conclusion he had to draw
under the policy in paragraph 49 of the NPPF, and doing the
best he could in the light of the evidence and submissions he
had heard, the inspector adopted an approximate and
"indicative" figure of 147 dwellings per annum (paragraphs 33
and 34 of the decision letter), making no "specific allowance"
for affordable housing (paragraph 35). Again, his conclusions
embody the exercise of his own planning judgment, and | see
no reason to interfere with them. He might simply have adopted
a rounded and possibly conservative number to represent the
global need for market and affordable housing in the council’s
area, such as the figure of 150 dwellings per annum, which in



Judgment Approved by the court for handing down. Jelson Ltd v SSCLG

61.

62.

63.

64.

closing submissions for Bloor Homes Ltd. was said to be well
below the actual level of need, or a higher figure closer to the
173 dwellings per annum referred to in the Strategic Housing
Market Assessment. | accept that. But as Hickinbottom J.
concluded, | do not think the court could conceivably regard
the inspector's figure of 147 dwellings per annum as irrational,
or otherwise unlawful.

48. Taken as a whole, therefore, the inspector's approach was in
my view consistent with the decision of this court in Hunston
Properties Ltd., and lawful.”

To further place the judgment into context the figure of 147 which was upheld was
itself derived from the part of Table 84 which the Inspector in the present case takes a
her point of departure. It is true that the “147” figure is not itself found in Table 84 but
that is because the Inspector did not agree with the way in which the figures had been
computed for Oadby in Table 84 so carried out his own assessment and modified the
figure in the SHMA to arrive at the new figure. But the important point is that the
logic used by the Inspector in the Oadby case, endorsed by the Courts, is the same
logic as has been used by the Inspector in the present case. And both Inspectors
rejected the “Annual Housing Need” figure set out in Table 48 (the Inspector in
Oadby adopting a figure of 147 and the Inspector in this case expressly rejecting the
980 figure). The rejection of the 800 figure in Oadby was rational and sound, just as
the rejection by the Inspector of the 980 figure in paragraph [11] of her decision is
rational and sound in this case. When set in the above context it is plain that the
Inspector was well within the legitimate scope of her judgment to conclude that the
use of a 980 figure was “clearly impractical and unreasonable” (see paragraph [34]
above).

In short the Inspector addressed herself to the 980 figure. She did not ignore it. But
she did reject it upon the basis of her assessment that it was impractical and
unreasonable. When measured against the analysis of the equivalent figure in Oadby
and when it is understood that the 980 figure is not based upon a computational
methodology that it is the norm for assessing FOAN, her view is mainstream, rational
and correct.

(vii) Did the Inspector use unreliable sources and ignore affordable housing?

The Claimant next complains that the Inspector took into account unreliable evidence
sources. In my judgment the Inspector applied a perfectly adequate test relying upon
an adequate body of evidence. The approach she adopted was consistent with the
approach to evidence collation and appraisal approved of in case law: See paragraph
[13] above.

The relevant guidance makes it clear that there is no universally approved way of
calculating FOAN and that the answer in each locality will be dependent upon local
condition and the exigencies of the available evidence. Indeed, authorities are urged to
rely upon secondary sources and not primary sources upon the basis that to conduct
own-research would not be a proportionate use of resources: See paragraph [16]
above.
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In this case Ms Blackmaore for the Secretary of State described the data sources before
the Inspector as “a messy basket of evidence” and “a large and somewhat unwieldy
basket of evidence”. The approach adopted by the Inspector can be summarised as
follows:

) First she analysed the figures in Table 84 of the SHMA based on demographic
trend based population figures which she explained how, in her view, the
range set out there (of 375-450) was arrived at (Decision paragraphs [9] —

[10])

i) Then she rejected the Claimants figure of 980 which rejection | have
concluded was entirely proper.

i) Next she observed that the SHMA was based upon 2011 data. So the Inspector
then examined the 2012 population projections. This data showed a 364 dpa
for the HBBC area which was lower than the figures in the SHMA FOAN but
was “generally consistent with it” (Decision paragraph [12]).

Iv) Then she found that the 2012 data confirmed the 450 figure in the SHMA and
in the CS which she noted was “about 24% above that needed to meet
demographic increases”.

V) Next she benchmarked her conclusion against a figure of 539dpa which was
the point at which the Claimants calculated in their evidence to her that the
housing land supply would fall below the five year threshold. So, taking the
Claimant’s figures as accurate, she concluded that on her assessment of the
range there was an ample safety margin: See paragraph [37] above.

Vi) Finally, she pointed out that in another Inspector’s decision which she treated
as comparable for the purpose (See Decision paragraph [17] - Charnwood) the
Inspector had treated the SHMA as up to date and robust.

In my view this approach was rational and well within the Inspector’s ordinary
margin of judgment. | should deal briefly with a number of particular criticisms made
by the Claimant.

It is said that in relying upon the CS figure of 450, when it was common ground that
the CS was pre-NPPF and non-FOAN, the Inspector was in fact applying an incorrect
and non-NPPF compliant methodology. | reject this argument. The Inspector
compared her conclusions about the FOAN range with the CS simply as a possible
benchmarking exercise. This is clear from Decision paragraph [12]. She accepted that
the CS was not a FOAN but as a matter of logic this did not render it wholly
inadmissible as a piece of evidence which could then be used to calculate,
independently, the FOAN. So, for instance, if the 2009 figures had remained valid
and not subject to change over time then there is no reason why that fact should not be
accorded at least some proper degree of probative weight. | reject the suggestion that
in using the CS as a benchmark the Inspector was improperly using that figure as the
FOAN.

Next it is said that because the Inspector referred a document entitled “Objectively
Assessed Need and Housing Targets Technical Advice Note” (July 2015, 2ed) which
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suggested that affordable housing was a “below the line” (i.e. “policy-off”) this
proved that she had treated affordable housing as extrinsic to her assessment of the
FOAN. This was because case law has now made clear that the FOAN was a measure
of total housing need which necessarily included affordable housing and is “policy-
off”. As to this it is true that in the Decision the Inspector does refer to the Technical
Advice (in Decision paragraph [8] and footnote [3]). This is not an official document
and the relevant paragraphs cited do appear not to be consistent with case law. But
this is in my view a classic illustration of the need to avoid directing an overly finely
tuned forensic microscope at the reasoning in the decision. It would, of course, have
been better had the Inspector either not referred to the Advice at all or recognised that
it was (at least arguably) inconsistent with case law. But when one stands back it is
not clear that she was doing any more than reciting an argument made to her. But
more importantly, when one examines the approach actually taken it is clear that she
did not ignore affordable housing from the FOAN.

The Inspector is also criticised for saying in Decision paragraph [13]: “It is not my
role in this decision to identify an alternative FOAN”. 1t is argued by reference to
Oadby in the Court of Appeal that it is precisely the Inspector’s job to calculate the
FOAN where there is no up-to-date Local Plan (cf e.g. Paragraphs [38ff]). | am not
entirely certain what the Inspector meant by this since she did go on and determine a
FOAN range which in the circumstances she held to be sufficient for the task before
her i.e. determining the appeal. | suspect she was saying no more than that she did not
have to decide upon a definitive FOAN but that she did have to calculate a FOAN
range sufficient to enable her to resolve the dispute arising before her on the appeal
which is a proper approach to take: see paragraph [13] of this judgment above. Her
conclusion in paragraph [13] of the Decision that her selected range was well below
the figure that would put having a five year supply in jeopardy is consistent with this.
But be that as it may this is an immaterial objection which does not go to the root of
the Decision.

E. Conclusion on Ground |

70.

In conclusion on Ground I it is my judgment that the Inspector’s Decision was
squarely within the scope of the margin of discretion or judgment which must be
accorded an Inspector in circumstances such as these. The application on this ground
fails.

F. Ground I1: Failure on the part of the Inspector to ensure that potential section 106

contributions to L eicestershire Police complied with regulation 122 of the Community

Infrastructure Levy Regulations 2010

71.

(i) The regulatory framework

Pursuant to Regulation 122(2) of the Community Infrastructure Levy Regulations
2010 (“the Regulations”), a planning obligation may only constitute a reason for
granting planning permission for the development if the obligation is (a) necessary to
make the development acceptable in planning terms: (b) directly related to the
development; and (c), fairly and reasonably related in scale and kind to the
development. Paragraphs [203] — [206] NPPF address planning conditions and
obligations. They provide that local planning authorities should consider whether
otherwise unacceptable development could be made acceptable through the use of
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conditions or planning obligations but that planning obligations should only be used
where it is not possible to address unacceptable impacts through a planning condition.
Paragraph [204] states that planning obligations should only be sought where they
meet conditions which, in essence, mirror those in Regulation 122(2). Paragraph [206]
states that planning conditions should only be imposed where they are necessary,
relevant to planning and to the development to be permitted, enforceable, precise and
reasonable in all other respects.

(if) The reasoning in the Decision

In the present case Leicestershire Police (“LP”) sought a significant monetary
contribution under Section 106 upon the basis that the proposed development would
give rise to additional demands upon police services. The Inspector concluded that the
LP had demonstrated adequately that the sums requested were to be spent upon a
variety of essential equipment and services the need for which arose directly from the
new households occupying the proposed developments. She set out her reasons in
paragraphs [44] — [47] of the Decision. The reasons were in the following terms:

“44. Leicestershire Police (LP) has demonstrated adequately
that the sums requested would be spent on a variety of essential
equipment and services, the need for which would arise directly
from the new households occupying the proposed development.
It would be necessary, therefore, in order to provide on-site and
off-site infrastructure and facilities to serve the development
commensurate with its scale and nature consistent with LP
Policy IMP1. The planning contribution would also enable the
proposed development to comply with the Framework’s core
planning principle of supporting local strategies to improve
health, social and cultural well being and delivering sufficient
community facilities and services to meet local needs.

45. In respect of compliance with CIL Regulation 123(3) the
proposed spending has been apportioned to individual projects
and procurement, such as property adaptation and a
contribution towards a vehicle, in order to ensure no need for
the pooling of contributions. In addition a clause of the
undertaking which, in requiring written confirmation prior to
payment that it would only be spent where there were no more
than four other contributions, would provide a legal mechanism
for ensuring full compliance with Reg. 123(3).

46. Evidence was submitted in the form of two maps with types
of criminal incidents plotted on them. The first of these shows
that there were several burglaries and thefts in the housing area
adjacent to the appeal site during the year up to July 2014. The
second map covers a larger area, this time in Blaby, and
indicates a steady rate of incidents, mainly forms of stealing, in
all types of residential area. |1 have no reason to believe that
levels of crime differ significantly between Hinckley/Burbage
and Blaby.



Judgment Approved by the court for handing down. Jelson Ltd v SSCLG

73.

74.

75.

76.

77.

78.

79.

47. 1 consider this to be a no less realistic and robust method of
demonstrating the criminal incidents likely to arise in a specific
area than the analysis of population data which is normally
used to calculate the future demand for school places. The
evidence gives credence to the additional calls and demands on
the police service predicted by LP.”

(iii) The Claimant’s submission

The Claimant argued, during the planning appeal, that as the population of an area
increased so the overall rate of crime in a police area, and hence the demands placed
upon resources, declined. This proposition was advanced upon the basis of official,
statistical, information and was set out in a proof of evidence adduced on behalf of the
Claimant.

For their part LP accepted that in the Leicester, Leicestershire and Rutland areas
crime was at its lowest point for many years said to be due “... fo the excellent efforts
of the police and its partners”.

LP, in its evidence, produced two maps the purpose of which was to establish that
there was a pattern of crime in new housing estates. The Claimant did not challenge
that evidence but LP did not, so it was argued, generate any evidence to establish that
increased levels of housing produced more crime and, in consequence, increased
demand upon services in the relevant LP area.

In the course of argument Mr Lockhart-Mummery QC said that the nub of the
Claimant’s objection was that the Inspector had failed properly to address the
Claimant’s evidence. He said that had the Inspector, acting properly within the scope
of her margin of discretion and judgment, addressed but rejected the evidence, then
the Claimant could have no objection. However, he argued, that there was no
evidence that this analytical process had ever occurred since the Decision did not
address the Claimant’s evidence. He thus contended that the Inspector misdirected
herself as to the evidence and/or had failed to give proper reasons for her Decision.

(iv) Analysis
| do not accept this submission.

First, it must be remembered that the Inspector had already dismissed the appeal and
she was dealing with disputes relating to contributions upon an alternative basis only.
In the circumstances it is not reasonable to have expected a detailed exegesis of the
sort that might possibly have been expected had this been the true crux of the issue.

Second, and in any event, in my judgment her reasons were perfectly adequate. There
was no reason for her to do other than explain why she accepted the evidence of LP.
The Inspector was clearly aware of all the evidence because it had been tendered in
the course of a public inquiry before her and had been the subject of cross
examination, debate and submissions. The gist of the Inspector’s reasons are
adequately set out in paragraphs [44] — [47] (see above). She records that LP has
adequately demonstrated that the sums would be spent on equipment and services
which arose “... directly from the new households occupying the proposed
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development”. Accordingly she concluded, in terms of causality, that there was a
proper nexus between the expenditure and the new development. She also records that
the proposed spending was properly attributed between individual projects and
procurement such as property adaptation and contributions towards a vehicle in order
to prevent a need for pooling of contributions. She also observed that there was a
clause of the undertaking which required written confirmation prior to payment that it
would only be spent where there was no more than four other contributions which,
she concluded, provided a legal mechanism for ensuring compliance with the
Regulations of 123(3). She accepted the evidence tendered in the form of the two
maps which she found established a “steady rate of incidents” in the Blaby area which
she considered to be an adequate comparable. She also referred to predicted increases
in calls and demands.

| have read all of the evidence placed before this Court which is said to be relevant to
the issue. This includes, inter alia, a statement from Mr Michael Lambert on behalf of
LP which sets out the justification for the contribution. In a section entitled “The
policing impact of 73 additional houses at the site”, Mr Lambert explains why, in the
view of LP, the overnight population of the proposed development would be 170
persons and that, in terms of the relevant counterfactual, that represented an increase
over demand “from what is currently open fields”. Mr Lambert cited empirical data
based upon existing crime patterns and policing demand and deployment from nearby
residential areas which established the direct and additional impacts of the
development upon local policing. That data established that there would be an
incremental demand in relation to such matters as: calls and responses per year via the
police control centre; an increase in annual emergency events within the proposed
development; additional local non-emergency events which trigger follow-up with the
public; additional recorded crimes in the locality based upon beat crime and
household data and a proportionate increase in anti-social behaviour incidents; an
increase in demand for patrol cover; and, an increase in the use of vehicles equating to
12% of an additional vehicle over a six year period. | have set out merely examples of
the incremental costs which would be incurred by the development. It is apparent
from Mr Lambert’s report that the increase in cost is primarily of a variable nature;
but there are some elements of fixed costs which need to be covered as well. Reading
the document as a whole there can be no doubt but that LP tendered sufficient
evidence to justify the Inspector’s conclusions.

In short, the reasons given by the Inspector were brief but sufficient; and the evidence
base before the Inspector, and adduced before the High Court, establishes that there
was an ample evidence base upon which the Inspector was entitled to base her
conclusion.

G. Conclusion

82.

For all the above reasons the application does not succeed.



